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v. Dickens, 3 Dowl. R., 171. And in Norton v. Powell, 4 Man. & 
G., 42, it was held that a guaranty may lawfully be given on Sun- 
day by one tradesman to another for the faithful services of a 
commercial traveler to be employed by the latter. In both of the 
above cases, however, the Court seems to revert to the earlier con- 
struction of the statute. In Wolton v. Gavin, 15 Jur., 329, it was 
held that an army enlistment may be validly made on Sunday. 
And in Stallard v. G. W. Ry. Co., 2 Best. & S., 419, the Court 
holds that a railroad company may lawfully transact the ordinary 
business of checking baggage on Sunday. 

The foregoing decisions seem to show that it has been firmly 
established that the procurement of bail by a person deprived of 
his liberty, through confinement in a prison, may be lawfully done 
on Sunday, as coming within the exception of an act of necessity 
or charity; and that a note given in consideration of the accom- 
plishment of that office of charity is perfectly valid and enforce- 
able although made on Sunday. 



THE EFFECT OF MARRIED WOMAN'S ACTS UPON THE HUSBANr/s 
LIABIILTY FOR THE WIFE'S TORTS. 

At common law the husband, as an inevitable incident of mar- 
riage became responsible for the misconduct of the wife and 
answerable in damages for her torts. In 2 Kent's Commentaries 
149 the author, discussing the rights and liabilities which grow out 
of the marital relation says, "the husband is liable for the torts of 
the wife committed during coverture. If committed in his com- 
pany or by his order, he alone is liable. If not, they are jointly 
liable, and the wife must be joined in the suit with the husband. 

The torts of the wife for which the husband could be held 
liable at common law may be conveniently divided into four 
classes. (1) Where the act is committed by the wife during the 
husband's absence and without his knowledge. (2) Where the 
husband, although absent, induced the wife to do the tortious act. 
(3) Where the husband was present but the wife acted entirely of 
her own accord. (4) Where the husband is present and the act 
is done in his company and by his encouragement or persuasion. 
It is to torts arising under subdivision ( 1 ) that this article is 
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especially adapted, and it is interesting to observe how these com- 
mon law principles have been dealt with in the different jurisdic- 
tions since the enactment of the Married Woman's Property Act, 

In a recent case, Poling v. Pickens, 73 S. E. (W. Va.), 251, it 
was held that the husband was liable for slanderous words spoken 
by the wife although he was absent at the time and notwithstand- 
ing the fact that there was a married woman's property act in 
that State. 

Declaratory of the common law rule is an early English decis- 
ion, Head v. Briscoe, 5 Carr. & Payne, 484, which holds in sub- 
stance that when the wife commits a libel against a person, even 
during the temporary or permanent absence of the husband, unless 
such separation caused the legal relation of husband and wife to 
cease, the husband shall be answerable for her tort. About fifty 
years after this decision was rendered Parliament passed the Mar- 
ried Woman's Property Act. In this act there was no express 
provision relieving the husband from liability for his wife's torts- 
and consequently in a later case it was held that husband and wife 
were properly joined in an action where recovery was sought for 
a tort committed by the wife. Seroka v. Kallenberg, 55 Law I. 
(N. S.), Q. B. D., 375- 

So in New York the common law rule making the husband 
liable for the torts of the wife has not been abrogated by the 
enactment of statutes allowing suits to be brought against married 
women as if they were sole. Nor has such result been brought 
about by statutes giving the wife absolute control of her property. 
Fitzgerald v. Quann, 109 N. Y., 441. And Fowler v. Chichester, 
26 Ohio State, 9, is in accord with the principal case in holding 
that the statutes "concerning the rights and liabilities of married 
women" have not changed the common law rule in regard to the 
husband's liability for the wife's torts. And it further declares 
that in an action against husband and wife for slanderous words 
spoken by the wife exemplary damages may be allowed. But 
the Tennessee court, recognizing the common law doctrine as 
laid down in Fowler v. Chichester, supra, presents a modification 
of the rule and declares that while the husband is liable under the 
circumstances of that case he can only be held to answer for com- 
pensatory damages. The reasoning of the Court upon which 
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this modification is based proceeds upon the theory that since 
exemplary damages are given for a flagrant wrong, the husband, 
who was absent at the time and in no way participated in the mis- 
conduct, should only be held to compensatory damages. And 
similarly in Taylor v. Pullen, 152 Mo., 434, it was said with 
respect to the married woman's act of that State, expressio unius 
exclusio alterius," and accordingly where husband and wife were 
joined for the wife's slanderous words the Court held the husband 
liable. Upon the same principle North Carolina holds the hus- 
band liable for words spoken by the wife during his absence and 
without his knowledge or encouragement. Presnell v. Moor, 120 
N. C, 390. 

Contrary to the doctrine of the principal case and the succeed- 
ing line of authorities, many States refuse to place a strict con- 
struction upon the Married .Woman's Act, and consequently by 
implication or a process of judicial legislation the following States 
hold that statutes giving the wife absolute control of her property 
necessarily exonerate the husband from liability for her torts. 

Thus in Lane v. Bryant, 100 Ky., 138, the Court holds that since 
the liability of the husband at common law for the torts of the 
wife was based upon the idea that upon marriage he acquired con- 
trol of her property, any legislative act which gives the wife con- 
trol of her estate destroys the reason for the common law rule 
and by implication relieves the husband from liability. There- 
upon a judgment rendered against husband and wife for slander- 
ous words spoken by her in his absence was reversed and 
remanded. The Utah court in a similar case held that the inter- 
vention of a statute giving the wife control of her property during 
coverture removed the husband's liability for her torts. Culver v. 
Wilson, 13 Utah, 129. In an almost evenly divided court it was 
held in Martin v. Robson, 65 111., 132, that while the statutes 
giving married women control of their property "do not expressly 
repeal the common law rule that the husband is liable for the torts 
of his wife, they have made such modifications of his rights and 
her disabilities as wholly to remove the reason for the liability."" 
So the husband was held not liable for the tort of the wife in 
speaking slanderous words. And the Louisiana court removed 
the husband's liability by implication under similar circumstances 
when the wife uttered slanderous words without the knowledge 
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or participation of the husband. McClure v. McMartin, 104 La., 
496. The same doctrine is established in Kansas. See Norris v. 
Corkill, 32 Kans., 409. 

To remove all possibility of doubt, to prevent continuous dis- 
sension among the judges of the respective courts, and to deter- 
mine once for all the law that should govern in the particular 
jurisdiction, it has been found expedient to enact statutes in many 
States relieving the husband by express language from liability 
for the wife's torts. Alabama, Massachusetts, Indiana, and 
Michigan are among the States which have enacted express stat- 
utes upon the subject. 

Upon a careful examination of the authorities there can be no 
doubt that the decided weight of authority is in support of the 
common law rule making the husband liable for the torts of the 
wife irrespective of the statute giving the wife absolute control of 
her property. Where there is no express statute upon the subject 
comparatively few States exonerate the husband from liability by 
reading into the Married Woman's Act, contrary to the wording 
of the statute, language sufficient for that purpose. 



THE EFFECT UPON A PRIOR WILL OF THE REVOCATION OF A SECOND 
WILL CONTAINING A REVOKING CLAUSE. 

The authorities are in irreconcilable conflict as to the effect of 
the destruction of a second will containing a revoking clause upon 
a prior will, in the absence of any statutes. 

In the recent case of Blackett v. Ziegler, 133 N. W. (Iowa), 
901, the testatrix executed a will in 1895. She subsequently 
made another will which contained a clause revoking the will of 
1895. The later will was destroyed by the testatrix. The Court 
held that the destruction of a second will which expressly revoked 
a former will does not raise any presumption that the former will 
is thereby revived, but it is a question of the testator's intent, to 
be gathered from admissible parol testimony. 

This case follows the rule of the ecclesiastical courts of 
England, which is stated in the case of Helyar v. Helyar, 1 Lee 
Ecc, 472. This rule is that the revival of a former uncancelled 



